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The First Amendment’s Impact on 
New Jersey’s Anti-Bullying Bill of Rights
by Luanne Peterpaul and Michael Ansell

A
re there culture wars occurring in the

nation’s public schools? Is positive change

really being created in the educational cli-

mate? Are students learning civility and

respect for the rights of others? These are

questions that arise every day in schools

throughout the nation. And it is no different in New Jersey. 

New Jersey prohibits discrimination, including discrimina-

tion based upon sexual orientation, gender expression and

gender identity.1 As a result of the New Jersey Supreme Court’s

decision in the landmark case L.W. ex rel. L.G. v. Toms River

Regional Schools Board of Education, these protections are appli-

cable to New Jersey’s public educational institutions.2 The

L.W. Court recognized that it is the responsibility of school

districts to take effective steps to end harassment and bullying

in schools.3 It is with this background that New Jersey enact-

ed one of the country’s strongest anti-bullying statutes—the

Anti-Bullying Bill of Rights Act (ABR).4 The ABR, which

became effective in Sept. 2011, underscores New Jersey’s

strong advocacy on behalf of students, including LGBT youth. 

Since Sept. 2011, two cases have made their way to the

New Jersey commissioner of education challenging findings

by school boards that substantiated incidents of bullying.

The commissioner upheld the finding of bullying in both

cases.5 One of the cases involved a sixth-grade student in

East Brunswick who bullied another student by, among

other conduct, calling him “gay” and taunting that “he

danced like a girl.”6

In March 2012, the Anti-Bullying Task Force (ABTF) was

created to: 1) provide guidance to school districts on available

resources to assist in the implementation of the ABR; 2) exam-

ine the implementation of the ABR; 3) draft model regulations

and submit them to the commissioner of education for use in

promulgating regulations to implement provisions of the

ABR; 4) present any recommendations regarding the ABR

deemed to be necessary and appropriate; and 5) prepare a

report within 180 days of its organizational meeting and

annually for the following three years on the effectiveness of

the ABR in addressing bullying in schools.7

On Jan. 26, 2013, the ABTF issued its interim report,8

which included data from the surveys it conducted9 and data

from the electronic violence and vandalism reporting system

(EVVRS).10 One of the key elements of the report involved

defining conduct that constitutes “harassment, intimidation

and bullying” (HIB).11 This was critical because there was sig-

nificant disagreement over what could and could not be said

or done by students, teachers, administrators and staff in pub-

lic schools. While the confusion over what constitutes HIB

seems to be easing slightly in New Jersey, nationwide there is

an escalation in rhetoric. This rhetoric can be emotionally

and physically damaging to students. 

In July 2011, CNN aired a segment called “War Over

Homosexuality in the Classroom.”14 Nine children had com-

mitted suicide in the Anoka, Minnesota School District with-

in two years. One common thread appeared to link some of

the suicides—bullying of students who were gay or were per-

ceived to be gay. Exacerbating the problem was the district’s

policy mandating that teachers must remain “neutral” with

regard to any references to homosexuality. In essence, the pol-

icy barred teachers from referencing homosexuality in the

classroom, creating a safe environment for students who were

bullied, or taking any position on homosexuality. In March

2012, the district entered into a consent decree with the U.S.

Department of Justice and the U.S. Department of Education,

through its Office for Civil Rights, that required rescission of

the ‘neutral’ policy, along with other affirmative steps to

address the problem.15

In a similar vein, Tennessee is considering enactment of a

law known as the “Don’t Say Gay” bill, which would ban any

discussion of homosexuality by elementary and middle



school teachers and would require

school officials to tell parents when stu-

dents are—or might be—gay.16

Most often these earnest, but highly

offensive actions and measures are root-

ed in religious beliefs and First Amend-

ment expression. 

The First Amendment to the United

States Constitution prohibits the mak-

ing of any law impeding the free exer-

cise of religion, abridging the freedom

of speech, or interfering with the right

to peaceably assemble.17 The First

Amendment applies to each state

through the due process clause of the

14th Amendment.18

Free speech for students in public

schools was recognized in Tinker v. Des

Moines Independent Community School Dis-

trict.19 In Tinker, the U.S. Supreme Court

held that schools could not restrict sym-

bolic speech that did not cause substan-

tial interruptions of school activities or

the rights of other students.20

Nonetheless, courts have recognized

that there are some limitations on the

protection of free speech in the school

environment. In Bethel School District

No. 403 v. Fraser,21 the Supreme Court

held that a student could be punished

for a speech before a school assembly

that was laden with sexual innuendo.

Following Fraser, the Supreme Court in

Hazelwood School District v. Kuhlmeier22

held that school newspapers were sub-

ject to censorship. The Third Circuit has

issued two important rulings that

involved speech in public schools. The

first case, Saxe v. State College Area School

District,23 struck down an anti-harass-

ment policy because the policy failed to

distinguish speech that “would substan-

tially disrupt or interfere with the work

of the school or the rights of other stu-

dents.”24 The court emphasized that for

a school to prohibit speech or to disci-

pline a student there must be a well-

founded belief that the speech “would

substantially disrupt or interfere with

the work of the school or the rights of

other students.”25

In the second case, Sypniewski v. War-

ren Hills Regional Board of Education,26 the

Third Circuit acknowledged the author-

ity and responsibility of public school

administrators to maintain order and

provide a safe educational environment,

“consistent with fundamental constitu-

tional safeguards…”27 Sypniewski noted

that for purposes of the Tinker analysis,

the disruption caused or reasonably

believed will be caused must be more

than “the discomfort and unpleasant-

ness that always accompany an unpop-

ular viewpoint.”28

In Morse v. Frederick,29 the U.S.

Supreme Court found that, consistent

with the First Amendment, schools

could restrict student speech at school-

sponsored events, even events off

school grounds, where students promot-

ed illegal activity such as drug use.

As a result of this case law, when the

ABR was drafted, careful consideration

was given to the proper balance

between protecting free speech and pro-

tecting students from HIB. Likewise,

when implementing anti-bullying poli-

cies, school officials must be mindful of

that balance so as not to impinge upon

constitutionally protected speech or

activity, while at the same time encour-

aging students to voice their opinions.

This can often be a delicate and difficult

balancing act for school administrators.

Students who attend public schools

must feel free to share their views and

feel safe to engage in discussions about

religious and political differences. The

balance between feeling safe to express

oneself and feeling safe in school is not

static. There are several factors that

school officials must take into account,

such as the age and developmental level

of the students involved. This was rec-

ognized in Bethel v. School District No.

403 v. Fraser30 and applied in Walker-Ser-

rano ex rel. Walker v. Leonard.31 In Walker-

Serrano, the Third Circuit reasoned that

“any analysis of the students’ rights to

expression on the one hand, and of the

schools’ need to control behavior and

foster an environment conducive to

learning on the other, must necessarily

take into account the age and maturity

of the student.”32 In L.W., the New Jer-

sey Supreme Court also acknowledged

pertinent factors, “[t]he factfinder,

therefore, should consider all relevant

circumstances, including,…the stu-

dents’ ages, developmental and maturi-

ty levels; school culture and atmos-

phere; rareness or frequency of the

conduct; duration of harassment; extent

and severity of the conduct; whether

violence was involved; history of harass-

ment within the school district, the

school, and among individual partici-

pants.”33

School officials must be mindful that

a student may not be punished for

merely expressing views, unless there is

a reasonable basis to believe the speech

or expression will “substantially inter-

fere with the work of the school or

impinge upon the rights of other stu-

dents.”34

It is important that students are

taught about the value of free speech in

a free society, and that on occasion

speech may be offensive. Students must

learn that words that express ideas are

one thing; words used as a weapon are

another. For example, what if one stu-

dent voices support for same-sex mar-

riage and another student feels that stu-

dent’s expression of support is a

challenge to deeply held religious

beliefs? Or what if one student express-

es a religious belief that homosexuality

is sinful behavior and another considers

that opinion hurtful and discriminato-

ry? Each expression may be protected by

the First Amendment, even though

highly offensive and hurtful to the lis-

tener. In similar situations, where Tinker

is not applicable (i.e., there is no sub-

stantial disruption, etc.), discipline or

punishment should not be imposed.

Ultimately, school administrators must

NJSBA.COM NEW JERSEY LAWYER | June 2013 31



distinguish between speech that

expresses an idea, and speech that is

intended to cause, or is reasonably

believed to cause, substantial disruption

or interference with the workings of the

school or inflict emotional or psycho-

logical harm upon the listener. 

What administrators can do is to cre-

ate an environment where there is free-

dom to speak about the impact words

and actions have on other students.

Generally, offensiveness of content

alone, without showing that the speech

is, or is likely to be, substantially disrup-

tive, is not a basis for silencing speech. It

is appropriate to explain, on an age

appropriate basis, that disagreement is

not necessarily a personal attack, but

that expressing a message in a manner

that offends another can be hurtful and

counterproductive. 

Public schools should encourage all

students to communicate with others in

a respectful manner. This can be accom-

plished in a civil way without violating

the First Amendment. Everyone can

take a lesson from what occurred in the

Anoka-Hannepin School District—neu-

trality is not always the best education-

al policy. 

Prevention of HIB is key to changing

the climate and culture in educational

institutions, but this must be done

while being mindful of the constitution-

al right of students to freedom of

speech. There must be a balance

between free speech and maintaining a

safe learning environment for all stu-

dents. �
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